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EXPLANATORY MEMORANDUM

Purpose of Bill

The purpose of this Bill is to provide a much simplified, streamlined, transparent and fast-tracked planning and development framework for the deployment of offshore energy renewable technologies in an environmentally sustainable manner while respecting the acquired rights of current lessees.
There are some €16 billion in potential investments in renewables and other energy generating projects awaiting approval from the Commission for Energy Regulation. The offshore renewables industry has made representations to the effect that the  current planning and development processes and procedures for offshore renewable energy technology which are based on the Foreshore Act of 1933 are frustrating potential operators, and this is turn is delaying the pace of activity and discouraging investors who have competing opportunities in other jurisdictions.
The putting in place of an appropriate and effective planning development framework for offshore energy renewable technologies is now a matter of national strategic importance given the decision reached at EU level on 11-12 December 2008 that by 2020 Ireland must generate 16% of its energy consumption from renewable sources.

The Bill is a response to the demonstrated need to reform the Foreshore Act in relation to renewable energy technologies.

In addition, and as a consequence, other legislation will need to be adapted. For instance, the Marine Institute Act, 1991 in order to give the Institute new functions in relation to offshore renewable energy; the Continental Shelf Act, 1969 to extend the geographical coverage of the marine areas where offshore renewable energy technology may be located; and, the Planning and Development (Strategic Infrastructure) Act, 2006 in order to bring offshore renewable energy under its remit.
It is important that project promoters who are currently in the existing consent process under the Foreshore Acts can remain in that process and maintain their acquired rights while having the option at their discretion to select the fast-track procedures that this Bill will introduce.
Provisions of this Bill

Section 1 provides for the short title of the Bill and for its collective citation as the Offshore Renewable Energy Development Act.

Section 2 contains some definitions and makes the Minister for Communications, Energy and Natural Resources responsible for this legislation, as it covers the speedy deployment of offshore renewable energy technologies which is the responsibility of his Department.
Sections 3 and 4 are designed to remove the granting of licences and leases as a responsibility of the Minister for the Environment, Heritage and Local Government under the Foreshore Acts. The Acts will continue to apply, and if they are eventually amended these provisions could be reinserted at a later stage. The rights of current licensees and lessees need to be protected. Hence the amending legislation applies to new leases only (as proposed below, the granting of a licence will no longer be necessary). Therefore licences and leases granting under the current legislation will continue for the duration stated in existing licences and leases. Licensees and Lessees will have the option to surrender current licences and leases (under section 4 of the Foreshore Act, 1933) and opt for the new planning and development route as set out in this Act. In respect of layout and other amendments under leases granted under the Foreshore Acts applicants who opt for the new planning and development route will have these leases respected.
Section 5 would give the Marine Institute new roles and responsibilities, in particular in relation to the preparation of SEAs for designated areas; for the granting of leases for offshore renewable energy projects; as a statutory advisor to An Bord Plenala in relation to planning applications from approved leases; for the allocation of designated areas by auctioning; and, the monitoring of the terms and conditions of the leases and whatever conditions are attached by ABP.

An auction is recommended to facilitate competition for designated areas (suitably assessed under a SEA) on a fair and non-discriminatory basis. 

The revenue from auctions is likely to be modest until such time as offshore renewables energy technologies become a more commercial proposition. However, fees will be structured to meet the additional costs to the Institute in respect of its new functions.

The government already auctions offshore leases for petroleum development and exploitation. The detailed implementation rules could be modelled on these current practices.
If the above-mentioned functions continued to be a responsibility of the Minister for Agriculture, Fisheries and Food then offshore renewable energy technology may not get the priority it requires, not least in terms of the human resources needed to ensure the new planning framework is put in place and operated as efficiently as possible. Therefore it is proposed to allocate these functions to the Minister for CENR and to support this arrangement by the conclusion of a Service Agreement with the Minister for Agriculture, Fisheries and Food. The Marine Institute’s Chief Executive will be responsible for the day-to-day management of the expanded offshore renewable energy unit in relation to matters covered by this legislation. Sustainable Energy Ireland will continue to be responsible for the promotion and development of ocean technologies.
Section 6 is intended to extend the jurisdiction of the State in relation to the exploitation of offshore renewable energy projects beyond the 12 mile limit set in the Foreshore Act, 1933. Many installations are likely to be carried out beyond this limit. In addition, floating wind and wave turbines may in future be installed on Ireland’s Continental Shelf.
Sections 7 and 8 bring offshore renewable energy projects within the scope of the Planning and Development (Strategic Infrastructure) Act, 2006. Project promoters will have much greater certainty about the time it will take for planning applications to be approved. The new provision also seeks to address the installation of offshore interconnectors and grid transmission installations. This fast track planning arrangement is designed to promote the accelerated development of offshore renewable energy.
In summary, these amendments clarify: that the scope of the Act includes all renewable energy projects within the geographical area of the Continental Shelf; that the Marine Institute is the planning authority (in the same way as local authorities are for on-shore strategic developments); and the full processes and procedures as set out in the Act - in particular the requirement for robust public consultation - will apply to planning applications for the development of offshore renewable energy projects.
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SHORT TITLE


OFFSHORE RENEWABLE ENERGY DEVELOPMENT ACT 2009
LONG TITLE
AN ACT TO FACILIATE THE ACCELERATED PLANNING AND DEVELOPMENT OF RENEWABLE ENERGY TECHNOLOGY OFFSHORE, TO AMEND THE LAW RELATING TO FORESHORE ACTS 1933-2005, THE MARINE INSTITUTE ACT 1991, THE CONTINTENTAL SHELF ACT 1968, THE ENERGY (MISCELLANEOUS PROVISIONS) ACT 1995, THE PLANNING AND DEVELOPMENT (STRATEGIC INFRASTRUCTURE) ACT 2006, AND CERTAIN OTHER ENACTMENTS AND TO PROVIDE FOR MATTERS CONNECTED WITH THE MATTERS AFORESAID



PART 1


          PRELIMINARY AND GENERAL

Short title, collective citation and commencement

1.1 This Act may be cited as the Offshore Renewable Energy Development Act 2009.

1.2 This Act shall come into operation on a day as the Minister may appoint by order.
Definitions
2.                 In this Act 
- 
‘Minister’ means the Minister for Communications, Energy and

               Natural Resources.

-     ‘Designated area’ means an area standing designated for the time being by order under section 2 of the Continental Shelf Act, 1968.

· ‘renewable energy’ means energy from renewable sources, including wind, wave, and tidal.




PART 2

         AMENDMENT TO THE FORESHORE ACT, 1933
3.
Amendment to Section 2 (Power of the Minister to make leases of the foreshore)

The Foreshore Act, 1933 is amended by inserting the following section after Section 2 (8):

(9)
The Act does not apply to the granting of new leases for the planning and development of offshore renewable energy production devices and associated transmission facilities from the date of expiry of all current leases. 
4.
Amendment to Section 3 (Power of the Minister to make licences of the foreshore)

The Foreshore Act, 1933 is amended by inserting the following section after Section 3 (8):

(9)
The Act does not apply to the granting of licences for the planning and development of offshore renewable energy production devices and associated transmission facilities from the date of expiry of all current licences. 

  AMENDMENT TO THE MARINE INSTITUTE ACT, 1991

5.
Amendment to Section 4 (Functions of the Institute)


The Marine Institute Act is amended by inserting the following sub-sections after Section 4 (2) (h)

(2)          (i)
to prepare plans to facilitate the planning and development of offshore renewable energy production projects, taking account of a Strategic Environmental Assessment of the designated areas, approved leases and the development of a strategic marine planning system under Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008 establishing a framework for community action in the field of marine environment policy.
               (j)
to grant leases for the development of offshore renewable energy technologies in respect of designated areas.

(k)
to advise An Bord Pleanala about the granting of planning permission to offshore renewable applicants and the conditions that should be attached to such leases having regard to the agreed zoning for the designated area of the lease.

(l) 
to organise, manage and adjudicate on auctions for the granting of leases to exploit offshore renewable energy and to receive the proceeds of such auctions subject to conditions set by the Minister for Finance. The carrying out of auctions shall be done in a manner that protects the rights of existing licences and leases and shall ensure that fair competition results. The detailed rules about these auctions shall be determined by Ministerial Order.
(m) 
to prepare and negotiate with applicants the terms and conditions for the development of offshore renewable projects and to monitor the implementation of the leases.

(n)
to be responsible, where appropriate and having regard to best practice, for public consultations in relation to the functions under sub-sections 2 (i) to (m).

(o)
to consult and cooperate with Sustainable Energy Ireland in relation to their remit to facilitate and promote ocean technologies.

The Marine Institute Act is amended by inserting the following sub-sections after Section 4 (6)

(7)
The functions of the Institute in relation to Sections 4 (2) (i) to (m) shall be the responsibility of the Minister for Communications, Energy and Natural Resources who shall conclude a Service Agreement with the Minister for Agriculture, Fisheries and Food in relation to the use of the Institute’s resources, approval and governance processes and any other matters relating to the proper functioning of these new roles and responsibilities. 
                 AMENDMENT TO THE CONTINENTAL SHELF ACT, 1968

6.
Amendment to Section 4 (Application of Acts)


The Continental Shelf Act, 1968 is amended by inserting the following Section after Section 4 (2)

(3)
The Offshore Renewable Energy Development Act, 2009, shall apply in relation to the exploitation under lease of offshore renewable energy resources with recourse to appropriate technology with respect to which the rights referred to in the said Section 2 are exercisable as it applies in relation to renewable energy in the State. 
AMENDMENT TO THE PLANNING AND DEVELOPMENT (STRATEGIC INFRASTRUCTURE) ACT 2006
7.
Amendments to Section 3 (Permissions for Strategic Infrastructure Development)

The Planning and Development (Strategic Infrastructure) Act is amended by inserting the following sub-section after Section 37A (2) (c):

(d)
the development relates to the deployment of technologies to produce electricity from offshore renewable energy resources located within Ireland’s Continental Shelf.


The Planning and Development (Strategic Infrastructure) Act is amended by inserting the following sub-section after Section 37B (8):

The ‘appropriate planning authority’ for the purposes of planning for the development of offshore renewable energy production facilities is the Marine Institute.

8.
Amendments to the Seventh Schedule (Infrastructure Developments for the purposes of sub-sections 37A and 37B) Energy Infrastructure
-
An installation for the offshore development of renewable energy, including supporting infrastructures, including installations, plant, machinery or equipment located at sea, required to bring this energy onshore. 
� It is recommended that the Department of Communications, Energy and Natural Resources complete a full Regulatory Impact Assessment of the Bill and also engage in public consultation about the Bill.
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