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AN BILLE CAIDRIMH THIONSCAIL (LEASU), 2011
INDUSTRIAL RELATIONS (AMENDMENT) BILL 2011

BILL

entitled

AN ACT TO MAKE FURTHER AND BETTER PROVISIONS
FOR PROMOTING HARMONIOUS RELATIONS
BETWEEN WORKERS AND EMPLOYERS, TO PREVENT
AND/OR SETTLE TRADE DISPUTES, TO PROVIDE
PRINCIPLES AND POLICIES TO WHICH A JOINT
LABOUR COMMITTEE MUST HAVE REGARD WHEN
FORMULATING PROPOSALS TO SUBMIT TO THE
LABOUR COURT FOR EMPLOYMENT REGULATION
ORDERS, TO PROVIDE FOR THE MAKING OF AN
EMPLOYMENT REGULATION ORDER BY THE MINI-
STER FOR JOBS, ENTERPRISE AND INNOVATION, TO
PROVIDE THE OIREACHTAS WITH A POWER OF
SUPERVISION, REVOCATION OR CANCELLATION IN
RESPECT OF EMPLOYMENT REGULATION ORDERS,
TO DECRIMINALISE FAILURE ON THE PART OF
EMPLOYERS TO COMPLY WITH EMPLOYMENT REGU-
LATION ORDERS, TO AMEND AND EXTEND THE
INDUSTRIAL RELATIONS ACTS 1946-2004 AND TO
PROVIDE FOR RELATED MATTERS.

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:

PART 1

PRELIMINARY AND GENERAL

1.—(1) This Act may be cited as the Industrial Relations
(Amendment) Act 2011.

(2) The Industrial Relations Acts 1946 to 2004 and this Act (other
than section 9) may be cited together as the Industrial Relations Acts
1946 to 2011 and shall be construed together as one.

(3) This Act shall come into operation on such day or days as the
Minister may appoint by Order or Orders either generally or with
reference to any particular purpose or provision, and different days
may be so appointed for different purposes or different provisions.

2.—1In this Act—

Short title,
collective citation,
construction and
commencement.

Definitions.



Amendment of

“Act of 1946” means the Industrial Relations Act 1946;
“Act of 1990” means the Industrial Relations Act 1990;
“Minister” means the Minister for Jobs, Enterprise and Innovation;
“National Employment Rights Authority” means the Authority

known as NERA that was established under the Social Partnership
Agreement Towards 2016.

PART 2
AMENDMENTS TO PART IV OF INDUSTRIAL RELATIONS

ACT 1946 AND SECTION 48 OF INDUSTRIAL RELATIONS
ACT 1990

3.—Section 34 of the Act of 1946 is amended by substituting the

Section 34 of Act of following definition for the definition of “Employment Regulation

1946.

Insertion of a new
Section 34A into
the Act of 1946.

Order”:

“the expression ‘Employment Regulation Order’ means an
Order made by the Minister under section 43 of this Act
after the commencement of section 6 of the Industrial
Relations (Amendment) Act 2011.”.

4—The following section shall be inserted after section 34 of the
Act of 1946:

“34A.—The purposes of this Part of the Act are—

(a) to promote harmonious relations between workers
and employers;

(b) to provide machinery to regulate rates of remuner-
ation and conditions of employment;

(c) to prevent and/or settle trade disputes;

(d) to ensure the existence of effective and adequate
machinery for regulating rates of remuneration and
conditions of employment;

(e) to facilitate agreement between workers and
employers as to the establishment and maintenance
of an adequate machinery for regulating rates of
remuneration and conditions of employment;

(f) to enable the wide publication of matters relating to
the exercise of an adequate machinery for regulating
rates of remuneration and conditions of
employment;

(g) to enable all parties expressing an interest in the
machinery for regulating rates of remuneration and
conditions of employment to be consulted on the
exercise of the said machinery;

(h) to ensure that the machinery used to regulate rates of
remuneration and conditions of employment are
only used where it is proper to do so in accordance
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with principles and policies outlined in this part of
the Act;

(i) to enable the Minister to make Employment Regu-
lation Orders regulating the rates of remuneration
and conditions of employment of workers; and

(j) to enable the Oireachtas to scrutinise any Employ-
ment Regulation Orders and, if it deems it appro-

priate, to annul any Employment Regulation
Orders.”.

5.—Section 42 of the Act of 1946 is amended—
(a) by inserting the following subsection after subsection (2):
“(2A) When formulating proposals to submit to the
Court pursuant to subsection (1) or (2), a Joint Labour
Committee shall have regard to the following—
(a) the legitimate interests of the workers,
(b) the legitimate interests of the employers,

(c¢) the prevailing economic circumstances,

(d) the prevailing employment circumstances of
the workers,

(e) the prevailing commercial circumstances of the
employers,

(f) the terms of any National Agreement relating
to pay and conditions, for the time being
enforced.”,

and
(b) by inserting the following subsection after subsection (3):
“(4) Notwithstanding subsection (3) where an Employ-
ment Regulation Order has been in force for less than six
months, the Joint Labour Committee may submit pro-
posals for revoking or amending the Order where it is
satisfied that—

(a) the Order contains an error, or

(b) exceptional circumstances exist which warrant
the revocation or amendment.”.

6.—Section 43 of the Act of 1946 is amended—
(a) by substituting the following subsection for subsection (2):
“(2) Where, after the commencement of section 6 of the
Industrial Relations (Amendment) Act 2011, the Court
adopts the proposals of a Joint Labour Committee it shall

forward a copy of the proposals to the Minister.”,

(b) by inserting the following subsection after subsection (2):

5

Amendment of
Section 42 of Act of
1946.

Amendment of
Section 43 of Act of
1946.



“(2A) The Minister shall, as soon as practicable after
receipt of a copy of the proposals from the Court, make
an Employment Regulation Order giving effect to such
proposals and, on the making of such order, the Minister
shall forward a copy of the order to the Court and the
Court shall publish notice of the making of the order and
the contents thereof in the prescribed manner.”,

and
(c) by inserting the following subsection after subsection (5):

“(6) Every order under subsection (2A) shall be laid
before each House of the Oireachtas as soon as may be
after it is made and, if a resolution annulling the order is
passed by either such House within the next 21 days on
which that House has sat after the order is laid before it,
the order shall be annulled accordingly, but without preju-
dice to the wvalidity of anything previously done
thereunder.”.

Amendment of 7.—Section 45 of the Act of 1946 is repealed and replaced by the

Section 45 of Act of following Section:

1946.

“45.—(1) If a Trade Union or the National Employment

Rights Authority or any organisation or group of persons claim-
ing to be representative of workers or employers affected by an
Employment Regulation Order complains to the Court that any
employer or any class to which the order relates has failed or
neglected to comply with the order, the following provisions
shall have effect—

(a) the Court shall consider the complaint, and shall hear
all persons appearing to the Court to be interested
and desiring to be heard;

(b) if, after such consideration, the Court is satisfied that
the complaint is well founded, the Court may by
order direct the said employer to do such things
(including the payment of any sum due to a worker
for remuneration in accordance with the agreement)
as will in the opinion of the Court result in the said
agreement being complied with by the said
employer.

(2) Nothing in subsection (1) shall be in derogation of any
right of the worker to recover sums due by an employer to a
worker in civil proceedings.”.

Amendment of 8.—Section 48 of the Act of 1990 is amended by substituting the
?S;Eion 48 of Act of following subsections for subsections (3), (4) and (5):
“(3) When proposals for an Employment Regulation Order
are submitted to the Court, the Chairman of the Committee
shall submit—

(a) a report to the Court on the circumstances surround-
ing their adoption,

(b) a copy of all written submissions considered by the
Committee when formulating the proposals,
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(c) a copy of any other documentation considered by the
Committee when formulating the proposals.

(4) (a) When considering whether to adopt the proposals of
a Joint Labour Committee, the Court shall consider
any reports, submissions or other documentation
submitted pursuant to subsection (3), and where it
considers it appropriate to do so, hear all parties
appearing to the Court to be interested and desiring
to be heard.

(b) The Court may, as it thinks proper, adopt the pro-
posals of a Joint Labour Committee.

(5) (a) Where the Court is not satisfied that it should adopt
the proposals of a Joint Labour Committee, it may
submit to the Committee amended proposals which
the Court is willing to adopt.

(b) The Committee may, if it thinks fit, resubmit the
amended proposals, with or without modifications,
to the Court.

(¢) The Court may, as it thinks proper, adopt the pro-
posals as resubmitted under paragraph (b) or refuse
to adopt the proposals.”.

9.—(1) Section 1 of The Employment Permits Act 2006 is
amended by substituting the following definition for the definition
of “Employment Regulation Order”:

“ ‘Employment Regulation Order’ means an Employment
Regulation Order within the meaning of the Industrial
Relations Acts 1946 to 2011;”.

(2) Section 2 of The Organisation of Working Time Act 1997 is
amended by substituting the following definition for the definition
of “Employment Regulation Order”:

“ ‘Employment Regulation Order’ means an Employment
Regulation Order within the meaning of the Industrial
Relations Acts 1946 to 2011;”.

Consequential
amendments.
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EXPLANATORY MEMORANDUM

Introduction

The main purpose of this Emergency Bill is to provide statutory
protection for workers whose remuneration is governed by
Employment Regulation Orders imposed pursuant to the Industrial
Relations Acts 1946 and 1990. The reason such emergency legislation
is required is because of the judgment of the High Court delivered
on 7 July 2011 in proceedings entitled The High Court, Record No.
2008/10663P Between/John Grace Fried Chicken Limited, John
Grace and Quick Service Food Alliance Limited, Plaintiffs -AND-
The Catering Joint Labour Committee, The Labour Court, Ireland
and The Attorney General, Defendants.

In that judgment the High Court determined that the Employment
Regulation Order made by the Labour Court on 12 May 2008
(S.I. No. 142 of 2008), fixing the statutory minimum remuneration of
catering workers outside the County Borough of Dublin and
Borough of Dun Laoghaire, unlawfully interfered with the first two
Plaintiffs’ property rights under Article 40.3 of the Constitution. The
Court also declared that the provisions of Sections 42, 43 and 45 of
the Industrial Relations Act 1946 and Section 48 of the Industrial
Relations Act 1990 are invalid having regard to the provisions of
Article 15.2.1 of the Constitution of Ireland. The Court reached its
conclusion on the basis that the Sections identified in the 1946 Act
and the 1990 Act do not prescribe sufficient principles and policies
to govern the exercise of the lawmaking power carried out in the
making of S.I. No. 142 of 2008. In particular, the Court determined
that the power delegated to the Joint Labour Committees and the
Labour Court under the 1946 Act and the discretion given to those
bodies thereunder was given in circumstances where there was no
legislative guidance as to how such discretion was to be exercised.

This Bill provides for the amendment of the Acts of 1946 and 1990
so that the statutory mechanism in place for the fixing of
remuneration by an Employment Regulation Order is consistent
with the requirements of Bunreacht na hEireann. The Bill also
decriminalises any failure on the part of an employer to comply with
an ERO (as recommended by the Duffy Walsh Report at
Recommendation 19 of their Report) and replaces it with a civil
enforcement mechanism.



This Bill is required because all workers whose remuneration was
governed by Employment Regulation Orders on or before 7 July
2011 no longer have the statutory benefits of those Employment
Regulation Orders because of the judgment of the High Court. If
this Bill is enacted it shall enable the Minister for Jobs, Enterprise
and Innovation to make new Employment Regulation Orders in
respect of all such workers under a new statutory mechanism that
takes into account and rectifies the failings in the Acts of 1946 and
1990 as identified by the High Court in its recent judgment.

Part 1

Preliminary and General

Section 1 provides for the short title, collective citation,
construction and commencement provisions of the Bill.

Section 2 provides for the definitions associated with the Bill.

Part 2

Amendments to Part I'V of Industrial Relations Act 1946 and
Section 48 of Industrial Relations Act 1990

Section 3 provides for a new definition of “Employment
Regulation Order” (“ERO”) to limit it to those Orders made after
the commencement of this Act (i.e. by Ministerial Order).

Section 4 provides detail as to what is the purpose of Part IV of
the 1946 Act. One of the criticisms of the statutory mechanism made
by the High Court was that Part IV of the Act does not contain any
detail about the purpose of that Part of the Act being to promote
harmonious relations between workers and employers and the
desirability of preventing and/or settling trade disputes. This Section
provides details of the purpose of the Act and the statutory basis for
the making of EROs.

Section 5 provides for the “principles and policies” to which a Joint
Labour Committee (“JLC”) must have regard when formulating
proposals to submit to the Labour Court for Employment Regulation
Orders. In this context, a JLC must have regard to—

(a) the legitimate interests of the workers,

(b) the legitimate interests of the employers,

(c) the prevailing economic circumstances,

(d) the prevailing employment circumstances of the workers,
(e) the prevailing commercial circumstances of the employers,

(f) the terms of any National Agreement relating to pay and
conditions, for the time being enforced.

The fundamental criticism by the High Court of the statutory scheme
was that it failed to identify principles and policies as to how power
should be exercised by the JLCs in fixing the rate of remuneration
and conditions of employment for employees. The High Court stated
at paragraph 27:

“In considering the full terms of the 1946 and 1990 Acts, the
position is that whilst the Joint Labour Committees and the
Labour Court might be said to be entrusted with promoting
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harmonious industrial relations and preventing and/or settling
trade disputes relating to the regulation of terms and conditions
of employment, the Acts are entirely silent and leaves (sic) to the
Labour Court and the Joint Labour Committees an unfettered
discretion as to what to take into account and the basis upon
which the rates of remuneration and terms and conditions of
employment are to be determined. Given that the fundamental
power under Part IV of the Act is the determination of the content
and the making of EROs and given the complete absence of any
principle or policy upon which such matters are to be determined,
the absence of any principle or policy results in a situation were
the delegated body is establishing its own principles and policies
and not just filling in details or making choices or decisions within
principles and policies. The only potential guidance is in “the
skeletal provisions” in the Second Schedule to the 1946 Act.”

This Section overcomes and responds to the High Court
determination that the statutory mechanism contains a complete
absence of any principles or policies.

Section 5 also provides that where an Employment Regulation
Order has been in force for less than six months, a Joint Labour
Committee may submit proposals for revoking or amending the
Order where it is satisfied that—

(a) the Order contains an error, or

(b) exceptional circumstances exist which warrant the
revocation or amendment.

This provision is included in order to respond to one of the other
failings in the statutory mechanism identified by the High Court in
its judgment. At paragraph 23 of its judgment the High Court
quoted, with approval, the previous decision of the Supreme Court
in Burke v Minister for Labour [1979] IR354 where Henchy J stated:

“Not alone is this power [to make a minimum Remuneration
Order| given irrevocably and without parliamentary, or even
ministerial, control, but once such an Order is made (no matter
how erroneous, ill judged or unfair it may be) a Joint Labour
Committee is debarred from submitting proposals for revoking
or amending it until it has been in force for at least six months.”

Section 6 provides for the making of an ERO by the Minister.
Following adoption of a proposal for an ERO by the Labour Court,
the proposals will be forwarded to the Minister who shall make an
Order giving effect to the proposals. The Minister will therefore
make all ERO’s, not the Labour Court. The standard legislative
provision dealing with the laying of the Order before the Oireachtas
by the Minister will apply. This Section seeks to overcome the
problem in the statutory mechanism, identified by the High Court,
that the power of the JLC and the Labour Court to fix minimum
rates of remuneration is a power given without parliamentary or
even ministerial control. Under this Section the Minister now makes
the ERO and it can be annulled by either House of the Oireachtas.
The High Court declared Sections 42, 43 and 45 of the 1946 Act and
Section 48 of the 1990 Act unconstitutional because they were invalid
having regard to the provisions of Article 15.2.1 of Bunreacht na
hEireann which provides that the sole and exclusive power of making
laws for the State vests in the Oireachtas. This Section remedies that
failure in the statutory mechanism since all EROs will now be subject
to Oireachtas approval or disapproval.
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Section 7 repeals Section 45 of the 1946 Act which makes it an
offence for an employer to pay to a worker remuneration less than
the statutory minimum remuneration, or to fail to comply with
statutory conditions of employment. This Section, which the High
Court ruled was unconstitutional, was the subject of
Recommendation 19 in the Duffy Walsh Report. It recommended
that the mechanism for enforcing EROs be brought into line with
that for Regulated Employment Agreements (REA) and that, as an
alternative to a criminal prosecution, a complaint could be brought
before the Labour Court. Duffy Walsh recommended that NERA
be authorised to bring such a complaint in respect of either an REA
or an ERO.

Section 8 provides for improved procedures to be followed when
formulating proposals for an ERO. This is achieved through an
amendment to Section 48 of the 1990 Act which was held to be
unconstitutional by the High Court. Under the current legislation
Section 48 merely requires that, when proposals for the making of
an ERO are being forwarded to the Labour Court, the JLC
Chairman must submit a report to the Court on the circumstances
surrounding their adoption by the JLC. Section 8 provides that, in
future, the Chairman of the JLC shall forward to the Labour Court,
in addition to a report on the circumstances surrounding their
adoption, copies of all written submissions and any other
documentation considered by the JLC in formulating its proposals.
The Labour Court will consider the material forwarded to it in
considering the JLC’s proposals and may hold a hearing where there
are objections to the proposals.

Section 9 provides for consequential amendments to the

Employment Permits Act 2006 and the Organisation of Working
Time Act 1997.

Financial implications of the Bill

The Bill has no direct financial implications for the Exchequer.

Willie O’Dea T.D.,
Tiil, 2011.
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